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X FOREWORD X

Paris Baby Arbitration is a Parisian association and an international forum aiming the promotion
of young arbitration practice, as well as the accessibility and the popularizing of this field of law,
still little known.

Each month, its team has the pleasure to present you the Biberon, an English and French
newsletter, intended to facilitate the lecture of the latest and the most prominent decisions given

by states and international jurisdictions, and the arbitral awards.

For this purpose, Paris Baby Arbitration encourages the collaboration and the contribution of the

younger actors in arbitration.
Paris Baby Arbitration believes in work, goodwill and openness values, which explain its willingness
to permit younger jurists and students, to express themselves and to communicate their passion

for the arbitration.

Finally, you can find all the previously published editions of the Biberon and subscribe to receive

a new issue each month on our website: https://parisbabyatbitration.com/

We also kindly invite you to follow us in our LinkedIn and Facebook pages and to become a new

member of our Facebook group.

Enjoy reading]
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FRENCH COURTS

COURTS OF APPEAL

> P>]
> B>

Paris Court of appeal, 2 November 2021, no. 20/01980
By Maria E! Mawla

On 2 November 2021, the Paris Court of Appeal dismissed the appeal to set aside an arbitral award
rendered on 28 September 2019 under the aegis of the International Chamber of Commerce, on
the grounds of breach of the adversarial principle and violation of international public policy.

In the present case, on 17 June 2009, Golden Power and Airbus entered into a contract for the
provision of consultancy services under which Golden Power undertook to assist Airbus in the
context of the signing and implementation by Airbus of a commercial contract with a South Korean
company. In 2015 Airbus launched an audit of its anti-corruption procedures. One of the purposes
of this audit was to assess the business relationships of each Airbus entity, including its relationship
with Golden Power.

On 6 June 2017, Airbus notified the termination of the contract, without compensation, because
the audit procedure carried out found that the settlement was contrary to its internal policy and

international standards.

Golden Power therefore initiated arbitration proceedings, which nevertheless ruled in favor of
Airbus in an award dated 28 September 2019. Golden Power then brought an action for annulment
before the Paris Court of Appeal on 20 January 2020.

It claims in particular that (i) the sole arbitrator violated the principle of contradiction and (ii)
international public policy.

On the plea alleging breach of the principle of adversarial proceedings, the Court pointed out that,
since, during the document production phase, the parties were able to discuss the production of
certain documents, covered by attorney-client privilege, and whereas Golden Power did not contest
the refusal to submit these documents, the arbitrator fully respected the principle of adversarial
proceedings with regard to the parties to the proceedings.

On the plea based on the violation of international public policy, Golden Power argued that by not
respecting the principle of adversarial proceedings, the execution of the award violated the principle
of equality of arms, as a component of international public policy; moreover, the representative of
Golden Power had difficulties in understanding English.

The Court observed in this respect that since the arbitrator had not violated the principle of
adversarial proceedings, Golden Power could not rely on this argument to challenge international
public policy. With regard to the alleged difficulties in understanding the representative of Golden
Power, the Court pointed out that the extensive hearings of the said representative during the
arbitration proceedings had no effect on his ability to present his case, as an interpreter assisted

him during the arbitration proceedings and by counsel who spoke English.
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In view of all these elements, the Court dismissed the action for annulment brought by Golden
Power.

Versailles Court of appeal, 4 November 2021, no. 21/04943
By Ellen Treilhes

On 4 November 2021, the Versailles Court of Appeal dismissed an appeal seeking to establish the
jurisdiction of the Versailles Court and to set aside an arbitration clause in the name of the principle
of imparity.

In the context of a partners’ agreement of 29 January 2015, the partners of a company specializing
in the practice of architecture and expertise on behalf of third parties, including insurance
companies, had agreed on an exclusion clause and an arbitration clause providing for recourse to
arbitration in the event of a dispute. The clause provides for the election of two arbitrators, who
may elect a third if they see fit. On 16 June 2020, following internal problems, the extraordinary
general meeting decided to exclude one of the partners from the company.

The excluded partner, the appellant, contested this decision and brought an action against the
company before the Versailles court in order to obtain the cancellation of the arbitration clause
and the exclusion clause. He also wanted to obtain an order against the company to reimburse him
for the remuneration lost during his exclusion, his current account, and to pay him damages.

The company’s co-managers, respondents to the proceedings, raised an objection that the
Versailles court lacked jurisdiction in favor of the arbitral tribunal provided for in the arbitration

clause.

The pre-trial judge issued an order on 31 May 2020, holding that the Versailles court lacked
jurisdiction.

The Versailles Court of Appeal rejects the appeal, explaining that the jurisdiction of the judicial
court is residual and that an arbitration clause must be manifestly null and void or unenforceable
in order to be able to base the jurisdiction of the state courts. In this case, the court rejected the
appellant’s arguments, in particular on the grounds (i) that the excluded partner had himself signed
the agreement providing for the arbitration clause and that consequently no manifest inapplicability
could be demonstrated and (ii) that the principle of imparity is not a matter of public policy and is
not at issue in this case because the two arbitrators can elect a third if they consider it useful. There
is therefore no obvious irregularity in the clause.

Paris Court of appeal, 16 November 2021, no. 19/20295
By Sarah Lazar

In a decision of 16 November 2021, the Paris Court of Appeal dismissed the action for annulment
brought by Afcons Infrastructure Limited (hereinafter «Afconsy) against an arbitral award rendered
on 23 September 2019.
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In this case, on 20 April 2010, Jordan Phosphate Mines Company Plc (hereinafter «]PMCy) and
Afcons entered into a construction contract for a construction project in Jordan which included
an arbitration clause.

A dispute arose in the performance of the contract, for which reason Afcons filed a request for
arbitration on 21 November 2016. It believes that it has suffered damages in the execution of the
projects and that it has assumed the timely completion. JPMC contests this and complains that
Afcons did not perform its obligations propetly.

On 23 September 2019, an arbitral tribunal rendered an arbitration award in which it ordered
Afcons to pay JPMC damages under a penalty clause. On 29 October 2010, Afcons filed an appeal
to the Paris Court of Appeal to set aside the award.

Afcons raised three grounds for annulment of the arbitration award.

In a first claim, Afcons argues that the arbitral tribunal raised ex officio the question relating to
«safety standardsy, ignoring the question put to it by the parties relating to the «modification of the
stability of the slopes at the land terminal» and without inviting the parties to present their
positions. In addition, Afcons accused the court of violating the principle of contradiction by
ignoring its arguments regarding the penalty clause.

The Court of Appeal rejected both complaints, noting Afcons’ previous poor performance of the
work. The Court explained that the notion of «safety standards» was intrinsically linked to that of
«cohesive values». As for the violation of the principle of contradiction, the Court considers that
the parties had agreed on the conditions for the applicability of this clause. They had concluded
that the penalty clause would be applicable as soon as a contractual breach was established, without
taking into consideration the extent of the damage actually caused by this breach.

Under a second plea Afcons claims that JPMC had a decisive advantage, since it claims that it did
not have the opportunity to present its position regarding extracts from the calculation notes, since
the court had refused its request for the production of the full documents. Afcons believes that the
court did not respect the principle of equality between the parties by allowing JPMC to rely on
limited extracts.

However, the Court held that Afcons had not been able to present any evidence that the situation
actually created a clear disadvantage. This plea is also rejected.

In a third and final plea, based on the failure of the tribunal to comply with its mission, Afcons
complains that the arbitral tribunal did not give sufficient reasons for its decision. The Paris Court

of Appeal rejected this plea in its entirety and thus dismissed Afcons’ action for annulment.

Paris Court of appeal, 23 November 2021, no. 19/15670

By Oumaima Gourzmi

On 23 November 2023, the Paris Court of Appeal ruled on the appeal lodged against the order of

6 May 2019 which granted exequatur to an arbitration award rendered on 12 September 2018 in
Lugano (Switzerland) under the aegis of the Swiss Chambers’ Arbitration Institution, in a dispute
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between the French company SAS ACCESSOIRES COMPANY («Accessoiresy), a successor to
the CYBER COMPANY, and the Swiss company GUESS EUROPE SAGL («Guess Europe»)

A contract entitled «commercial agent» (the «Contract») was entered into on 20 September 2014
between Guess Europe and CYBER COMPANY and concluded for an exclusive fixed term
subject to Swiss law and relating to the marketing of GUESS brand products on French territory.

Considering that Accessoires had not reached the minimum amount of net sales provided for in
the contract, Guess Europe notified it of the partial termination of the contract, without payment
of compensation. Subsequently, Guess Europe notified Accessoires of the termination of the
contract for one of its segments.

On 11 October 2016, Guess Europe filed a request for arbitration before the Swiss Chambers’
Arbitration Institution to have it recognized that, under Swiss law, Accessoires could not rely on
any claim arising from the termination of the Contract.

The award rendered on 12 September 2018 by the Arbitral Tribunal of the International Chamber
of Commerce of LUGANO decides, on the one hand, to order Guess Europe to pay Accessoires
the sum of 72,666.23 as outstanding commissions with interest at 5% per annum, and on the other
hand, to charge Accessoires with 2/3 of the costs incurred by Guess Europe in these proceedings,
L.e. the sum of CHF 236,905.33 with interest at 5% per annum, from the date of the award until
full payment.

Two rulings handed down by the Aix en Provence Court of Appeal on 1 June 2017 and 27 June
2019 dismissed Accessoires’ claims for an interim injunction ordering GUESS FRANCE and
Guess Europe to pay provisions on commissions and to produce documents to enable it to
determine its entitlement to compensation and, on the merits, its claim for recognition of GUESS
FRANCE as the real principal in a commercial agency contract.

At the request of Guess Europe, the arbitration award was granted enforcement in France on
6 May 2019. Seven months later, Accessoires appealed against the enforcement order.

In its pleadings, Accessoires asks the Court, under Articles 1520 and 1525 of the Code of Civil
Procedure, to consider that the arbitration award is contrary to international public policy, and in
particular to the right of access to a judge because of its order to cover the defense costs of Guess
Europe, the amount of which exceeds the amount of the disputed claim. Thus, Accessoires asks
the Court to overturn the order of the President of the Paris TGI of 6 May 2019 declaring the
award enforceable on French territory.

In its defense, Guess Europe argues that the grievances formulated by the appellant aiming at
obtaining a review of the merits of the arbitral award exceed the power of the exequatur judge. The
Respondent invokes the absence of proof of the manifest, effective and concrete nature of the
alleged violation of international public policy. Finally, it argues that the fixing of the quantum of
the arbitration costs is within the discretionary power of the Arbitral Tribunal and, moreover, was
done ex post facto, so that it cannot characterize a violation of the right of access to a judge.

The Court of Appeal starts by declaring the appeal against the exequatur order admissible but
rejects the application of Article 1520 of the Code of Civil Procedure, recalling the prohibition for
the annulment judge to revise the arbitral award.
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In ruling on whether the recognition or enforcement of the award is contrary to international public
policy, the Court noted that a domestic statute could only fall under the French concept of
international public policy if its disregard is contrary to all the rules and values that the French legal
system cannot tolerate, even in international matters. Thus, the Court follows the reasoning of the
arbitral tribunal in considering that French case law still does not accept that the provisions of the
Commercial Code relating to the commercial agent regime can fall within the French concept of
international public policy. Consequently, the Court did not find any conflict with international
public policy resulting from the choice of Swiss law.

Secondly, with regard to the right of access to the court, the Court emphasized that the annulment
judge could not review the arbitrator’s assessment of the cost and the amount of the fees.

The Court dismisses the appeal against the order of 6 May 2019 granting the exequatur to the
award rendered on 12 September 2018 in Lugano, and orders Accessoires to pay the costs.
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X FOREIGN COURTS

High Court of Justice of England and Wales [2021] EWHC 2949, 4 November 2021

By Victoria Muntean

On 4 November 2021, the London Commercial Court led by Justice Baker granted permission to
two Malaysian entities to challenge an LCIA arbitration award, which had been filed outside the
28-day time limitation required under sections 67 and 68 of the Arbitration Act 1996. The
background of the ruling relates to a multi-billion-dollar fraud that was perpetuated on 1MDB a
Malaysian state-owned investment fund by the defendants - International Petroleum Investment
Company (“IPIC”), a sovereign investment corporation of Abu Dhabi, and Aabar PJS, a related

company.

1IMDB, together with their co-claimants Minister of Finance Incorporated, averred that two of the
defendants passed employees misappropriated some $3,5 billion from the claimants. The claimants
relied on Section 68(2)(g) of the 1996 Act to argue that extension time in challenging the LCIA
award should be granted for it was obtained by fraud or in a manner contrary to public policy. The
parties had previously entered into various contracts, one having led to arbitration proceedings
which was later settled as the tribunal had been asked by way of a joint request dated 24 April 2017
to issue a Consent Award and permission to withdraw the claimants’ respective counterclaims
(§95). Therefore, the tribunal, in applying the provisions found in Article 26.9 of the 2014 LCIA
Arbitration Rules, issued such an award in May 2017 ruling that Malaysian parties shall be liable to
pay the defendants $1.2 billion.

In light of the above, counsel for the claimants argued that the tribunal lacked jurisdiction to issue
such an award because the consent itself was “tainted” (§100). The challenge as to the tribunal’s
jurisdiction to issue the Consent Award was ruled out by Justice Baker; it had been duly requested
by parties ‘solicitors and the tribunal has no remote reason to harness concerns over solicitors’
authority to act on behalf of their clients (§103). Thus, as no challenge had been brought as to the
validity of arbitration proceedings, the Consent Award was within the tribunal’s jurisdiction
conferred upon them by virtue of Section 51(2) of the 1996 Act and Article 26.9 of the LCIA Rules
2014 (Ibid).

Justice Baker went on to state that the present claim shall be treated as one raised under Section
68(2)(g) of the 1996 Act in that the Consent Award were sought and concluded in bad faith with
the intent to conceal Mr Najib’s — a former director of the Malaysian Ministry of Finance -
fraudulent and dishonest dealings(§104). The Court was asked to consider the extension of time
application with reference to the guidance set in Aoot Kalmneft v Glencore International AG
[2002] 1 Lloyd’s Rep 128 (§124).

Thus, the Justices need to consider the length of the delay, the reasonableness of the conduct of
the party seeking the extension, whether respondent to the application or the tribunal caused or
contributed to the delay, whether an extension of time shall cause irremediable prejudice for the
respondent, the effect of an extension upon ongoing arbitration proceedings, in the case of an
ongoing arbitration, the apparent strength of the challenge of the award provisionally, and whether
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it would be unfair the applicant to be denied the chance to have its challenge to the award
determined on its merits. To this end, each case shall turn on its own facts.

Justice Baker stated that the relevant delay for consideration was one of 173 days from the day
when the new Malaysian Prime Minister was installed (§130), which albeit exceptionally long, ought
not to be taken such as to prevent the applicant from seeking a challenge to the award, for in the
circumstances the applicant’s failure to submit an application in due time and them permitting the
delay to occur could not be regarded as unreasonable (§139). His Lordship, thus stated, that it
would be a mere injustice to treat the claimant’s conduct as unreasonable during Mr Najib’s control
for they could have not been reasonably expected to be able to pursue a challenge to the award
while he was still Prime Minister. Moreover, Justice Baker found that following Mr Najib’s demise,
the parties acted diligently in preparing their case to challenge the award and no prejudice had been
caused to the respondents. Finally, in light of the strong allegations of fraud and the sensitive public
interest implicated, permission to challenge the award was granted.

Singapore Court of appeal, [2021] SGCA 102, 11 November 2021
By Nadina Akbmedova

On 11 November 2021 the Court of Appeal of Singapore (“Court of Appeal”) set aside the Award
rendered by the Tribunal on 11 March 2019 (CAI and Claimant B v. CAJ and CAK) on the grounds
of () “classic case of a breach of natural justice’ and (ii) excess of jurisdiction by the Tribunal. As
emphasized by the Court of Appeal, the number of set aside awards under Singapore law amounts
to circa 20%, since the courts are allowed to do so only on the basis of limited statutory-established
grounds including the mentioned above. The Court of Appeal separately addresses appeals on the
merits of the High Court of Singapore (“High Court”) decision and on the awarded costs.

In the present case, CAI (“Respondent”) an owner of polycrystalline silicon plant (“Plant”) entered
into a construction agreement, containing General Condition 40 (“GC 40”) with two contractors,
CAJ and CAK (“Appellants”). In course of construction of the Plant, it was discovered that some
of its compressors were experiencing excessive vibrations and the issue remained unsolved up to
the date of mechanical completion. Later, Respondent approved instructions (“Instruction”) for
rectification works in a piecemeal manner.

The subsidiary of Respondent later commenced arbitration proceedings (“Arbitration”) under the
2012 International Chamber of Commerce Rules (“ICC Rules”) claiming liquidated damages from
Appellants referring to 144-day prolongation of completion of the Plant resulted by excessive
vibrations in the compressors. Appellants contended that the vibrations did not materially affect
mechanical completion, which was achieved on time, and even if delay was in place, it was
authorized by the Instruction. Appellants invoked the estoppel defense arguing that by admitting
the Instruction, Respondent had waived its right to claim for liquidated damages. The Court
observes that Appellants had not expressly referred to extension of time defense (“EOT”) at the
8-day arbitration hearings but had raised it for the first time only in their written closing
submissions. Respondent, on its turn, objected this defense in its written closing statement
asserting that recognizing this new argument would have been contrary to procedural fairness.
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The three-member Tribunal in its final award (“Award”) found that appellants failed to perform
mechanical completion of the Plant on time, while the estoppel defense was rejected. At the same
time, the Tribunal admitted the EOT defense noting that Respondent had been provided a chance
to make submissions in response to this defense in its written closing statements. As the substantial
basis of EOT defense was examined by the Tribunal, it decided to provide an extension for
mechanical completion by a period of 25 days, thereby entitling Respondent to obtain liquidated
damages for 74 days instead of 99 days.

Eventually, Respondent filed appeal to the High Court claiming to set aside the Award referring to
excess of jurisdiction by the Tribunal with regard to EOT defense and arguing that the Award was
in violation of natural justice. The High Court fulfilled Respondent’s claim on setting aside
application finding absence of reasonable opportunity for Respondent to address the EOT defense
on the basis that it was a completely new defense completely different from initially invoked
estoppel defense. Secondly, while relying on professional experience, the Tribunal did not elaborate
specifically on the nature of such experience and the parties were deprived from adequately arguing
before the Tribunal on this matter, resulting the prejudice to Respondent. Thirdly, the High Court
established that the EOT defense was out of scope of submission to arbitration filed by the parties,
not to say it was not explicitly referred to in the relevant arbitration documents, including the
request for arbitration, the Terms of Reference, the oral hearings, etc., i.e. the issues submitted to
the Tribunal had not encompassed the EOT. On the above grounds, the decision on granting an
extension of 25 days period was set aside and the High Court held that the liquidated damages were
payable for 99 days.

Subsequently, Appellants commenced appeal proceedings at the Court of Appeal submitting that
the High Court erred in finding that the EOT defense fell out of scope of the Tribunal jurisdiction
as too narrow approach was applied. In addition, Appellants argued that no breach of jurisdiction
occurred while rendering the Award as respondent had been provided “a fair and reasonable
opportunity” to respond to the EOT defense.

On the first issue of excess of jurisdiction, the Court of Appeal establishes that by ruling on the
EOT defense the Tribunal exceeded its jurisdiction as this defense was out of scope of arbitration,
since Appellants had not invoked this defense until up until their written submission. The Court
of Appeal reiterates the utmost importance of determining the scope of issues submitted to the
arbitral tribunal. While the EOT is a contractual provision, the Court of Appeal notes that this
defense must be pleaded. This position aligns with GC 40, which required Appellants to send
express notice on their claim to Respondent at the relevant time. The Court of Appeal observes
that according to Respondent, the EOT defense “was never pleaded, nor raised at any point during
the 8-day hearing, until it appeared in the Written Closing”. In its examination of the issue the
Court of Appeal refers to Art. 23(4) of the ICC rules which provides that “no party shall make new
claims which fall ontside the limits of the Terms of Reference unless it has been anthorized to do so by the arbitral
tribunal, which shall consider the nature of such new claims, the stage of the arbitration and other relevant
cireumstances”. The Court of Appeal arrives at the conclusion that the EOT defense remained
unpleaded. The Court of Appeal further upholds the ruling of the High Court on excess of the
Tribunal’s jurisdiction since the EOT defense was not referred to anywhere except written closing
submissions of Applicant, while Respondent had not received a prior notice on EOT defense. The
Court of Appeal notes that EOT would fall under the scope of submission only provided its proper
introduction my means of amendment to the pleadings approved by the Tribunal.
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Regarding the second issue, the Court of Appeal determines that there was a breach of natural
justice, since EOT constituted a completely new defense distinct from the initially raised Estoppel
Defense. Bing directly linked to the Award rendering, the breach of natural justice prejudiced rights
of Respondent, which was deprived from opportunity to submit respective evidence on this
defense.

Consequently, the Court of Appeal set aside the Award and dismisses the motions raised by
Applicants. While the Court of Appeal does not question the calculation of costs, it rules that the
liquidation damages are payable to Respondent for 99 days of delay of the Plant construction.

Brussels Court of appeal, 16 November 2021, n® 2020/AR /252

By Sarah Tajmont

In the Belgian segment of the Stati v. Kazakhstan case, the Brussels Court of Appeal rejected the
enforcement of the SCC award on 16 November 2021 finding that it was obtained through fraud.

Claimants Stati brothers Anatolie and Gabriel had undertaken investments related to the oil and
energy sector in Kazakhstan (“the RoK?”). In 2008, an alleged campaign of harassment by the RoK
culminated with the sudden cancellation of Claimants oil and gas exploration contracts as well as
the seizure of their Kazakh assets. In 2010, the Stati brothers and their companies Terra Raf Trans
Trading Ltd. And Ascom Group S.A. (the “Stati Parties”) brought an investor-state arbitration
under the Energy Charter Treaty against the RoK which resulted in an SCC arbitral award of 19
December 2013 (modified on 17 January 2014) granting the Stati Parties damages of approximately
$497 million.

After the Brussels Court of First Instance ruled in favor of the enforcement of the award on 11
December 2017, the RoK appealed the judgment on the ground that the award was obtained by
fraud. The subsequent decision of the Brussels Court of Appeal, rendered on 16 November 2021,
is the subject of this contribution.

The Court recalls that if the award was based on evidence declared false by a court decision that
has become res judicata or on evidence that has been proven false, it may be set aside pursuant
Article 1704.3 b) of the (old) Judiciary Code. Furthermore, according to Article 1704.3, a) of the
(old) Judiciary Code, the Judge refuses to enforce the award if it is established that the award was
obtained by fraud. This last notion is the core of the Court’s analysis.

The Court explains that fraud occurs when the arbitral tribunal is misled, deceived by
misrepresentation or by concealment of a material fact so that the arbitral tribunal is not properly
informed. In other words, these actions must have a definite impact on the arbitration award,
which, in the absence of the alleged fraud, would not have been rendered in the same way.

In this regard, the Court finds that the Stati Parties did engage in fraudulent acts to conceal their
true financial situation, in particular by producing financial documents advertised as reliable in that
they had been audited by highly reputable auditor’s part of the famous “big four”. These statements
were later declared as worthless as Stati Parties had deceived these same auditing firms. Their
financial situation being vital for the resolution of the case, the Court thus concludes that the RoK
was deprived of its right to be heard on the question of the bad faith of the Stati’s investment.
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Consequently, the Arbitral Tribunal was necessarily not able to examine whether the Stati’s
behavior was conform to the principle of good faith.

The Court rules that it is clear that if the Arbitral Tribunal had not been able to examine the case
on the basis of correct information. If it had been aware that the produced financial statements
were later found to be valueless, they would never have reached the same conclusion on the issue
of causation. Therefore, they would not have decided that Kazakhstan failed to prove that Stati
itself had caused or contributed to the damage suffered by the Stati’s investment.

On this basis alone, the Court considers that there is no need to examine the other pleas and
declares the appeal well-founded on the grounds that the arbitral award was obtained by fraud and
reforms the judgment of 11 December 2017 ordering enforcement of the award.

Singapore International Commercial Court [2021] SGHC(I) 15, 26 November 2021
By Juan Pablo Gonez;

On 26 November 2021, the Singapore International Commercial Court (“SICC”) issued an award
in favor of a company from the British Virgin Islands dedicated to the development of tourism
ventures. The dispute was brought by Plaintiff under s 10(3) of the International Arbitration Act
(“IAA”) according to which a party to an arbitration may challenge the ruling of the arbitral tribunal
on jurisdiction. The underlying dispute was an arbitration before the Singapore International
Arbitration Centre (“SIAC”), under the rules of the same institution. The dispute was to be decided
following English law.

The main parties of the arbitration are the government of the Maldives (“Plaintiff”) and Prime
Capital Maldives Pvt Ltd. (“Defendant”). On 18 January 2013, the parties engaged in a joint venture
agreement (“JVA”) under which Defendant would reclaim and develop a site in the territory of
Plaintiff. Pursuant to clauses 2.1 and 5.1 of the JVA, parties would cause a joint venture company
(“JVC”) for managing the project and enter into a master lease agreement (“MLA”) with the JVC
for the lease of the site to the JVC for an initial period of 50 years.

After signing the JVA, Defendant applied to register the JVC, but domestic authorities did not
accept the application. As a consequence, the MLLA was not entered into between the parties and
the JVC. Defendant initiated proceedings before the administrative authorities of Plaintiff. On 15
July 2014, judgment was delivered in this litigation, ordering Plaintiff to fulfill all of its obligations
under the JVA. While the JVC was incorporated, the MLLA was not signed and the project did not
commence. Seeking relief for such actions, Defendant initiated the SIAC arbitration on 18
December 2019.

In the SIAC arbitration, Defendant argued that Plaintiff repudiated the JVA and claimed lost
profits and wasted expenses. Plaintiff raised a jurisdictional defense arguing that, by bringing
actions before domestic courts, Defendant had repudiated the arbitration agreement in the JVA.
The SIAC tribunal decision was that it had jurisdiction to hear the case on the merits because
Defendant’s conduct leading up to the domestic judgment could not objectively be viewed as a
clear demonstration that it had abandoned the arbitration agreement. This led to the SICC case.
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The main issue that arises then for consideration of the Court is whether Defendant’s
commencement and continuation of domestic proceedings amounted to a repudiation of the
arbitration agreement. At the outset, the Court establishes that under both English and Singapore
law this matter requires decision-making bodies to assess the same inquiry. This is, whether the
conduct of a party, objectively considered, shows an unambiguous intention to repudiate the
arbitration agreement and abandon the obligation to submit disputes arising out of a contract to
arbitration.

Also, the Court points out that parties’ arguments in this regard relied heavily on their experts and
criticizes the latter for limiting their analysis to the documents filed in the arbitration. On the
contrary, the Court considers that the appropriate approach is to consider the factual framework
against which the domestic proceedings were commenced and pursued. On the one hand, the
Court considers that Defendant started the proceedings only to jumpstart the JVA and not because
it considered that Plaintiff had breached the contract, which limited the process to a mere

administrative relief.

On the other hand, the Court highlights the fact that Defendant’s domestic plaint was directed
against Plaintiff’s Ministries, but not the government itself. In its view, this suggests that the claim
was brought solely for administrative relief and not seeking specific performance of the JVA. The
Court reads this consistently with Defendant arguing the proceedings under domestic law despite
clause 20.1 of the JVA stating that English law applies to any dispute related to the contract.
Additionally, the Court notes that the plaint did not forego the rights in the arbitration agreement.

The Court adds that the response of Plaintiff to the domestic proceeding is significant for the
analysis and demonstrates that it also viewed the process as an administrative matter. While it could
have pursued a stay of the dispute or pointed out that its commencement implied Defendant’s
repudiation to the arbitration agreement, it did not state its position clearly and unequivocally.
Likewise, the Court underscores that the responses of Plaintiff in the proceeding were purely
administrative or regulatory in nature, without any reference to the JVA.

The Court also notes other issues in the statements of the parties that show the administrative
nature of the domestic proceedings. Notably, it refers to the fact that Defendant did not make any
request for damages, which shows that it was not pursuing contractual relief. Also, it points out
that contractual issues such as the terms of the MLLA were not substantive in the process and the
focus of the judgment was largely on administrative matters like the registration of the JVC and
the actions of Plaintiff’s Ministries as domestic authorities on affairs of a regulatory nature.

Lastly, the Court provides a brief analysis of the value of the arbitration agreement. In its view, this
mechanism of the JVA was of the utmost importance for both parties as it intended to protect
them in the event of disputes arising over a 50-year relationship about to start as a consequence of
the joint venture. Hence, the Court argues that it would be difficult to accept that, by commencing
the domestic proceedings, Defendant was willing to abandon this protection before the JVA even
got off the ground. Particularly, considering that proceedings were initiated precisely to jumpstart
the project.

Against this backdrop, the Court concludes that the scope of the domestic proceedings was focused
on the registration of the JVC and the performance of Plaintiff’s authorities as regulators. This
context, it says, does not support an unequivocal view that the plaint was brought by Defendant
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against Plaintiff for a breach of contract. Therefore, the Court dismisses Plaintiff’s challenge to the
decision of the SIAC arbitral tribunal on jurisdiction and proceeds to hear the parties on the costs
of the proceedings, which are to be addressed separately.

\V/ \V,
ARBITRAL AWARDS
A A\

ICSID No. ARB/17/11, 1 November 2021, Pawlowski AG and Project Sever s.r.0. v. Czech
Republic.

By Jorge Escalona

On 1 November 2021, the Tribunal in the ICSID Case No. ARB/17/11 (“Tribunal”) between
Pawlowski AG and Projekt Sever s.r.o. (“Claimants”) v. Czech Republic (“Respondent”) rendered
its award. Claimants requested arbitration against Respondent under the Agreement between the
Czech and Slovak Federal Republic and the Swiss Confederation on the Promotion and Reciprocal
Protection of Investments signed on 5 October 1990, which entered into force on 7 August 1991
(“BIT”), and the ICSID Convention of 1965. The case dealt with a real estate project development
in Prague, Czech Republic.

The award decided over Claimants’ claims regarding alleged breaches by Respondent to Arts. 3, 4,
and 6 of the BIT, (1) by failing to grant the necessary permits in connection with its investments,
(2) by failing to treat its investments fairly and equitably, (3) by impairing its investments through
unreasonable and discriminatory measures, and (4) that Respondent’s actions constituted an
indirect expropriation of its investments. The dispute involved claims derived from Respondent’s
alleged frustration of Claimants’ real estate development project through administrative and legal
proceedings related to a zoning plan change that had successfully approved Claimants’ land for
residential purposes (“Zoning Plan Change”).

Pawlowski AG is a Swiss company owned 100% by Mr. Sebastian Pawlowski (“Mr. Pawlowski”),
a citizen of Switzerland. Mr. Pawlowski is also the executive director of Projekt Sever s.r.0, owned
100% by Pawlowski AG. Mr. Pawlowski began investing in real estate construction projects in the
Czech Republic in the early 1990s. Notably, in 2007, Mr. Pawlowski, who was actively looking for
investment opportunities, was introduced to government officials, who convinced him to develop
and construct a residential project located in the Municipal District of Benice (“Project”).

For such purposes, Pawlowski AG acquired the shelf company Projekt Sever s.r.o. in 2007 to
realize the Project by purchasing all relevant land located in a specific place zoned for recreation
and agricultural land (“Project Area”). Consequently, zoning plan changes had to be executed to
obtain authorization from all relevant authorities to approve it for residential use.

Attempts to re-zone the Project Area were initiated before the respective municipal authorities in
2002. On 26 March 2010, Prague’s City Assembly approved the Zoning Plan Change relating to
the Project Area (270,000 m2). The Zoning Plan Change entered into force on 16 April 2010 —
eight years after the competent municipal authority of Benice had first reviewed and approved the
proposal for the re-zoning of the Project Area. Nonetheless, the approval was still subject to judicial
review, which could lead to the annulment of the Zoning Plan Change at the request of any district
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or any other affected party. The process for zoning plan changes requires decision-making from
the Prague City Assembly at all relevant stages.

Despite everything was proceeding as planned for Claimants, on 28 June 2012, the Benice District
Assembly filed an annulment request against the Zoning Plan Change (“Annulment Request”),
based on substantive and procedural shortcomings. Claimants were invited to take part in the
proceedings. However, by the time Projekt Sever s.r.o attempted to do so in March 2013, the
deadline had already passed, and the Court denied Projekt Sever’s request to participate. On 26
April 2013, the Municipal Court annulled the Zoning Plan Change (“Annulment Judgment”) since
(1) it had been issued in contravention of the law, and (2) it lacked proper reasoning.

The respondent in such proceedings (the City of Prague) brought a cassation complaint against the
Annulment Judgment. Still, it was dismissed by the Supreme Administrative Court one year later
(on 26 February 2014). Thus, confirming the annulment of the Zoning Plan Change, and as a
consequence of the cassation judgment, the Annulment Judgment became res judicata. Claimants’
action before the Constitutional Court in an effort to undo the annulment of the Zoning Plan
Change was dismissed as well.

The Annulment Judgment had devastating effects on the Project since the use of the land reverted
to the previous category (agriculture, forest, and recreation), making any residential development
impossible. Despite the Annulment Judgment, Czech applicable laws (Building Sec. 55(3))
established principles that the municipal authority must follow in case of a zoning plan’s partial or
total annulment. It provides that upon annulment of a zoning plan change, the matter must be
submitted to the relevant Municipal Assembly, which is obliged to assess the situation and adopt a
reasoned decision. Either (1) to re-procure the Zoning Plan Change (which would require
amending the shortcomings established in the Annulment Judgment) or (2) to confirm the
annulment, in which case the previous zoning rules would apply.

Nonetheless, on 14 April 2015 - 13 years after the initial idea for the re-zoning, five years after the
Zoning Plan Change had been approved, and 14 months after the Supreme Court’s dismissal — the
Prague City Assembly terminated the procurement of the re-zoning of the Project Area. Thus, the
land purchased by Projekt Sever s.r.o to develop the Project, reverted to its original use as
agricultural, forest, and recreational land, making it unfeasible to create a residential housing project
at such times and conditions.

In this context, on 3 May 2017, Claimants requested arbitration against Respondent, claiming that
its actions and omissions at issue, including those of its instrumentalities, had breached the BIT.
Claimants sought damages for around 5 billion CZK, costs, and interest.

Claimants argued that the conduct of Benice’s Municipal District and of the City of Prague — which
is directly attributable to the Czech Republic— was unreasonable, arbitrary, and lacking in good
faith. Claimants alleged that Respondent breached the BIT’s prohibition against discriminatory
measures and less favorable treatment, because it approved (and re-procured) zoning changes for
other projects while simultaneously terminating Claimants’ Project. Claimants further contended
the existence of clear legal framework for supporting changes to the Prague zoning plan, which the
authorities followed during the initial stages and up to the approval of the Zoning Plan Change in
2010.
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Finally, Claimants exposed that the City of Prague violated the obligation to grant the necessary
permits under Article 3(2) of the BIT by failing to cure the defects in the substantiation for the
Zoning Plan Change. Moreover, they averted that the City of Prague’s Assembly termination of
the re-procurement of the Zoning Plan Change amounted to indirect expropriation in violation of
Article 6(1) of the BIT.

Respondent denied that Benice or the City of Prague acted arbitrarily, unreasonably, or in bad faith.
Additionally, it rejected Claimants’ allegations and averted it did not discriminate against Claimants
or treated their investments less favorably than Czech investors. Furthermore, it asserted that its
conduct did not frustrate Claimants’ legitimate expectations. Respondent argued that under
international law, an investor’s expectations are protected only when they satisfy specific

requirements, which Claimants did not meet.

In addition, Respondent argued that the allegations made by Claimants do not relate to “permits”
but a zoning plan change and that the claim is therefore outside the scope of Article 3(2) of the
BIT. Finally, Respondent argued that its actions did not amount to an indirect expropriation.
Respondent emphasizes that Claimants purchase of land took place before the land was zoned for
residential development. This is vital because it meant that Claimants alleged the expropriation of
rights that they had never actually received.

The Tribunal observes that the requests made to Projekt Sever s.r.o. on behalf of Benice District
do not meet the standard of reasonableness mandated by Article 4(1) and fall short of the standard
of FET under Article 4(2). However, the Tribunal finds that the decision of Prague’s City Assembly
to dismiss the proposal to re-procure the Zoning Plan Change was substantiated. Consequently, it
was a reasoned decision, which did not breach the prohibition of unreasonable measures provided
for in Article 4 of the BIT.

The Tribunal finds that Respondent did not treat Claimants differently than other investors for any
reason other than disparities between their projects.

The tribunal next emphasizes that Respondent did not violate Claimants’ right to FET by infringing
their legitimate expectations since from “A careful review of the facts shows that neither the Czech
Republic, nor a